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PART I - OVERVIEW

1. Like many populations in Canada, sex workers are at risk of sexual assault. But sexual assault
is not inevitable. Legal structures create social conditions which can encourage or discourage
it. The Ontario Coalition of Rape Crisis Centres (“OCRCC”) supports laws which incentivize
robust, informed, freely-communicated consent, and opposes laws which create environments
which provide increased opportunities for sexual assault.

2. The introduction of the Protection of Communities and Exploited Persons Act' (“PCEPA”)
was motivated, according to its preamble, by “grave concerns” over the “risks of violence” sex
workers face,? a category which includes, among other things, sexual assault. And yet, the
PCEPA itself creates circumstances which put sex workers at greater risk of assault.

3. The OCRCC makes four points:

a. The law of sexual assault centres subjective consent. Communicated consent requires
a degree of specificity; there is no blanket consent. Advanced communication and
boundary setting are important for communicating consent.

b. The PCEPA creates barriers to negotiating and communicating consent. It also creates
other circumstances, such as isolation and insecure working conditions, which increase
the risks of sexual assault. The layering of these constructed, situational risks amounts
to a sexual assault opportunity structure.

c. Consent means respecting “no”, and it also means respecting “yes.” Sex workers
maintain the ability to make decisions about their body, their sexuality, and how to
meet their needs when there are limited options, including in the context of poverty,

misogyny, and racism.

! Protection of Communities and Exploited Persons Act, S.C. 2014, c. 25 (“PCEPA”).
2 Preamble, PCEPA.
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d. Rates of reporting and prosecution of sexual assault are low across all communities.
But when sex workers try to report assaults, they face additional, circumstantial barriers
to reporting because of the PCEPA.

The circumstances created by the PCEPA reproduce the “dangerous conditions” found by the
Supreme Court in Bedford,® and therefore this Application engages the Applicants’ s. 7
security of the person interests. But this analysis is not solely useful in assessing the
Applicants’ s. 7 claims. A clear understanding of sexual assault is an important interpretive
lens for understanding PCEPA’s purpose and scope, and in evaluating the seriousness of the

infringement of the Charter rights at stake in the Applicants’ s. 2(b), s.2(d) and 15 claims.

PART II - SUMMARY OF THE FACTS
The OCRCC accepts the facts as stated in the Factum of the Applicants at paragraphs 34-44

and 80-157.* The OCRCC specifically relies on the following.

Risk of Sexual Assault Arising from No, Poor, Rushed, Vague or Coded
Communications

The constellation of Criminal Code provisions challenged in this Application impedes
communications between sex workers and clients. Because communication is fundamental to
consent, impediments to communication are impediments to consent.

Following the introduction of the criminal prohibition on advertising (s. 286.4),° the number

of outlets which accept sex-oriented classified ads declined;® there are increased barriers to

3 Canada (Attorney General) v Bedford, 2013 SCC 72, [2013] 3 SCR 1101 (“Bedford”) at para 60, emphasis removed.
4 Factum of the Applicants Canadian Alliance for Sex Work Law Reform, Monica Forrester, Valerie Scott, Lanna
Moon Perrin, Jane X, Alessa Mason, and Tiffany Anwar dated June 7, 2022 (“Applicants’ Factum”).

5 Criminal Code, RSC, 1985, ¢ C-46, Schedule B, (“Code”), s. 286.4.

6 Canadian HIV/AIDS Legal Network. “The Perils of Protection,” (“CHALN Report”) Ex Ill to the Affidavit of Jenn
Clamen, affirmed July 13, 2021 (“Clamen Affidavit”) at pp. 19-20, as found in the Joint Application Record of the
Applicants and Respondent dated July 18, 2022 (“JAR”) at pp. 1201-2. JAR page numbers refer to the purple
“Bates” numbers in the top right corner of the page.


https://canlii.ca/t/g2f56
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advertising;’ most previously free outlets to advertise have been eliminated® and there is an
increased cost of advertising at remaining outlets;’ and sex workers feel they must post ads
which are vague, coded, and not precise about the activities they are willing to provide (or
what activities they will not provide).'°

8. Street-based workers indicate that due to the criminal prohibitions on stopping traffic and
public communication (ss. 213(1)(a), 213(1)(b), and 213(1.1)) they: have difficulty having

conversations with clients prior to an encounter;'!

communicate through non-specific non-
verbal methods such as hand signals;'? will get in a car with a client before the they have
outlined what they are offering and their boundaries, including stipulations around condom
use;'® and will get into a car before they do a basic safety check, including not scanning for
weapons in the car. '

9. The Attorney General of Ontario relies on the fact that, for those doing advertisement-based
sex work, the average number of communications between a sex worker and a prospective
client is 4.2,'° and some sex workers have fulsome communications with clients before

meeting them.'® Despite this, the evidence is that, since the introduction of the criminal

prohibition on purchasing (s. 286.1(1)), clients are skittish about sharing personal

7 Clamen Affidavit, paras 89-6 and para 113 JAR at pp. 185-6.

8 See for example: Blewett, “The Criminalization of Sex Work: Creating Conditions for Disability.” Ex LL to Clamen
Affidavit, JAR at p. 601-3; Clamen Affidavit at para 94, JAR at p. 186.

9 Affidavit of Elene Lam, affirmed July 12, 2021 (“Lam Affidavit”), JAR at p. 2222.

10 Expert report of Christine Bruckert, Exhibit B to Affidavit of Christine Bruckert, affirmed July 13, 2021 (“Bruckert
Report”), JAR at p. 3698; CHALN Report, JAR at p. 1212; Lam Affidavit, JAR at p. 2222.

11 Affidavit of Applicant Monica Forrester, affirmed July 13, 2021 (“Forrester Affidavit”) at paras 32-34, JAR at p.
1572. See also Expert Report of Andrea Kriisi, Exhibit B to Affidavit of Kriisi, affirmed July 13, 2021 (“KrUsi Report”)
at p. 16-24, JAR at p. 4786-4794.

12 Forrester Affidavit at para 34, JAR at p. 1572.

13 Kriisi Report at p. 20, JAR at p. 4790; Forrester Affidavit, JAR at p. 1573.

14 Forrester Affidavit at para 38, JAR at p. 1573.

15 Factum of the Intervenor (by right) Attorney General of Ontario dated August 3, 2022 (“AGO Factum”) at paras
24-30, relying on cross examination of Atchison, JAR at p. 4259.

16 AGO Factum at paras 25-6, relying on the Cross Examination of Alessa Mason, JAR at p. 1717-1721.
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information,!” discussing price,'® or having conversations about what they want in advance of
meeting.!” Whatever the quantity of communications, the quality of those communications has
suffered. Sex workers say that this results in them being unable to have explicit sexual
conversations until they meet in person.?°

10. As Applicant Monica Forrester describes the situation: “I have noticed that many clients have
anxiety and nerves when meeting me, as they want to minimize the time they are visible with
me. This often leads to more hostile behaviours, such as refusing to negotiate in advance of
our engagement.”?!

11. The predictable result of these criminal prohibitions is that the first time a sex worker and
potential client can honestly discuss crucial topics is when they meet to engage in sex.?? This
includes topics such as what sexual activities they are going to engage in, price, duration of
meeting, condom use, and any other boundaries. Given the constraints imposed by the material
benefit (s. 286.2(1)) and procuring (5.286.3(1)) prohibitions,?? this is most likely to take place
when the sex worker and client are alone. This is dangerous. As one sex worker described,

“Why would I want to talk about that stuff behind closed doors, where I could get hurt?’2*

B. The PCEPA Creates Circumstances which Increase the Risks of Sexual Assault in
Other Ways

17 Affidavit of Alessa Mason, affirmed July 13, 2021 (“Mason Affidavit”), at paras 10-12 and 16-17, JAR at p. 1703-4.
18 Forrester Affidavit, JAR at p. 1573.

1% Mason Affidavit, JAR at p. 1703-4.

20 CHALN Report at p. 30, JAR at p. 1212.

21 Forrester Affidavit at paras 32-38, JAR at pp. 1572-3; Bruckert Report at p. 31, JAR at p. 3692.

22 Bruckert Report at p. 31, JAR at p. 3692; Kriisi Report, JAR at p. 4786-4794; Forrester Affidavit, JAR at p. 1573;
Mason Affidavit, JAR at p. 1703-4.

23 Captured by the sections of the Applicants’ Facts listed below.

24 CHALN Report at p. 30, JAR at p. 1212.
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12. In addition to increasing barriers to frank communication, the PCEPA creates other
circumstances which put sex workers at risk of sexual assault. The OCRCC adopts the
Applicants’ facts in the following subsections:

Inability to Establish Fixed Indoor Workplaces Imperils Sex Workers; >

®

b. Barring Third Party Services Jeopardizes Sex Workers; 2°

c. Limits on Association Push Sex Workers into Isolation; 2’

d. Sex Workers are Denied Labour Standards, Occupational Health and Safety
Protections, and Income-Related Government Programs; 28

e. Stigma, Discrimination, and Targeted Violence Are Aggravated; *° and

jar]

Collateral Harms Create Additional Prejudice.

C. Constrained Choice Does Not Negate the Ability to Make Decisions

13. Dr. Benoit refutes the idea that difficult circumstances necessarily “force” women into sex
work. On the contrary, in her research she finds that “sex workers, even in structurally
vulnerable circumstances, can be understood to be making strategic choices guided by both
structure and agency.”!

14. This is borne out by the Applicants themselves, several of whom face poverty, do street-based
sex work, and have other intersecting vulnerabilities. For example, Lanna Moon Perrin

describes deciding to begin street-based sex work as a way to make money,*? and preferable

to working at a gas station or a call centre.?* She describes beginning street-based sex work at

25 Applicants’ Factum at paras 111-114.

26 Applicants’ Factum at paras 115-121.

27 Applicants’ Factum at paras 122-129.

28 Applicants’ Factum at paras 130-133.

2 Applicants’ Factum at paras 134-145.

30 Applicants’ Factum at para 159.

31 Benoit et al, “Would You Think About Doing Sex For Money,” Ex 9 to Benoit Affidavit at p. 4, JAR at p. 3456.
32 Affidavit of Lanna Moon Perrin, sworn July 13, 2021 (“Perrin Affidavit”), JAR at p. 2528-9.

33 Perrin, Testimony to the MMIWG Inquiry, Ex. KKK to the Clamen Affidavit, JAR p. 1278, 1289-90.
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16 in Sudbury because her social assistance cheques were not big enough to pay her bills, but

she also describes returning to sex work in her 20s as a way to support other unpaid work, such

as volunteering and child care. Even when faced with limited options, she describes her

decisions as decisions.**

15. Similarly, Monica Forrester describes how she initiated street-based sex work. She points out
that sex work has low barriers to entry and doesn’t require identity documents or prior work

experience.®> She describes her work as a way to make money, to be part of a community,>°

and as a source of affirmation:

[Slex work has allowed me to feel validated in who I am — particularly as a trans
woman. [ have met people who value and respect me. [...] I am able to engage
with clients who embrace my gender identity and do not discriminate against me
because of who I am. It has provided me with work to do and a very comfortable
life.

[...] I escaped poverty, am able to feed my family, secure housing, and have
access to other opportunities that I have never had before. I was able to graduate
from college, which was made possible through the money that I earned in sex
work. Sex work has allowed me to further my goals, and enjoy the basic human
needs that we all deserve.’’
16. Despite this, the agency of such sex workers is denied or minimized by the PCEPA. The
criminal law — and some of the arguments used to support it — treat women as “hapless
victims” and “as a result sex workers are not treated as adults capable of consenting to (and

refusing) sex.”® This is a myth which must be rejected.

D. Sex Workers Do Not Report Sexual Assault to Police, and They Are Not Believed When
They Do

34 perrin Affidavit at para 9, JAR at p. 2530.

35 Forrester Affidavit, JAR 1567, para 13.

36 Forrester Affidavit, JAR 1579-81.

37 Forrester Affidavit, JAR 1580, paras 66-67.

38 Alliance and Pivot. Joint Submission for Canada’s Review before the UN Committee on the Elimination of All
Forms of Discrimination Against Women, 65th Session, October 2016, Ex FF to Clamen Affidavit, JAR at p. 529.
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It is clear that sex workers who have been sexually assaulted do not have confidence in police®
and usually do not report their assaults.*’ This is troubling, but on its own, it is not surprising:
the likelihood remains low that any sexual assault or incident of intimate partner violence in
Canada will be reported, result in charges, be prosecuted, or produce a conviction.*!
However, the criminal law creates an extra barrier for people engaged in sex work. In the
context of the PCEPA, police officers have extreme power over sex workers. Sex workers
refuse to report violence to police for reasons that are specific to the power imbalance created
by the criminal law regime, including out of fear that they themselves will be charged.*?

Sex workers who tried to report sexual assault were treated with particular contempt because
of their association with sex work. Some sex workers have been told by police that, given the
criminal prohibitions surrounding sex work, they would not lay charges if the complainant is
a sex worker;* that “[t]here’s nothing we can do about it”;** and, “Why were you shocked...?
Are you dumb?”#

This is compounded for sex workers from minority communities. For example, in the context

of criminalization, most Asian workers who are Butterfly participants flatly refuse to contact

the police if they are assaulted.*®

39 Benoit et al, “Centering Sex Workers’ Voices in Law and Social Policy”, Ex 7 to Benoit Affidavit; JAR at p. 3434.

40 Kriisi, “Criminalization of Clients.” Attached to Kriisi Report, p. 4827; Benoit et al, “Centering Sex Workers’ Voices
in Law and Social Policy”, Ex 7 to Benoit Affidavit, JAR at p. 3434.

41 The record contains the Gender-Based Violence Juristat: Cotter and Savage. “Gender-based violence and

unwanted sexual behaviour in Canada, 2018: Initial findings of the Survey of Safety in Public and Private Spaces”
JAR at p 7926; statistics that use police-reported assaults should be treated with caution as they reflect under-
reporting; see also the cross examination of Bruckert, JAR at pp. 3790-2.

42 Benoit et al, “Prostitution Stigma and its Effect on Working Conditions, Personal Lives, and the Health of Sex
Workers.” Ex 19 to Benoit Affidavit, JAR at p. 3600.

4 Kriisi Report, JAR at p. 4821.

4 Kriisi Report, JAR at p. 4821.

45 CHALN Report, JAR at p. 1197.

46 Lam Affidavit, JAR at p. 2226.
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The barriers created by intersecting identities are highlighted by “Michael”, a male sex worker,
who describes not being taken seriously by police both because he is a sex worker and a gay
man.*’

Similarly, Ms. Perrin describes not being believed Affidaviter she called the police for a
domestic assault. She concludes that, “Indigenous sex workers like me do not feel comfortable
going to the police about anything — especially not sexual assault on the job. They would
laugh at us.”*®

Sexual Assault of Sex Workers by Police

Finally, several sources recount stories of police officers who have sexually assaulted sex
workers* in a variety® of contexts,”! leading some to refer to police as “violent perpetrator[s]
with a badge.”? Criminalization creates a situation in which police officers have extreme
power over sex workers, which they can deploy to engage in theft, demands for “hush money”,
abuse, and harassment, all with impunity. As Dr. Benoit notes, “Police in multiple contexts
have taken advantage of the power differential between themselves and sex workers,
sometimes demanding money or bribes, or forcing them into unwanted sexual acts.”>3

PART III - STATEMENT OF ISSUES

This Court will be asked to consider sexual assault and risk of sexual assault in its analysis of:
the purpose of PCEPA; whether there is a violation of ss. 2(b), 2(d), 7, 15 of the Charter, and

especially s. 7 security of the person; whether the law is arbitrary, overbroad, and grossly

47 POWER, “The Toolbox,” Ex SSS to Clamen Affidavit, JAR at p. 1477.

48 perrin Affidavit, para 30, JAR at p. 2535.

4 Bruckert et al, “Challenges.” Ex 5 to the Bruckert Affidavit, p. 4007.

0 Lam (ed). Behind the Rescue, Ex. C to Lam Affidavit, JAR p. 2299; see also Lam et al. The Double Edged Sword of
Safety, Ex 8 to Affidavit of Katrin Roots, affirmed January 26, 2022, JAR at p. 2952.

51 Benoit et al, “The Prostitution Problem.” Ex 2 to the Benoit Affidavit, JAR at p. 3242.

52 Benoit et al, “Lake of Confidence in Police Creates a ‘Blue Ceiling’ for Sex Workers’ Safety”, Ex 16 to Benoit
Affidavit, JAR at p. 3564.

53 Benoit et al, “Prostitution Stigma and its Effect on Working Conditions, Personal Lives, and the Health of Sex
Workers.” Ex 19 to Benoit Affidavit; JAR at p. 3600.
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disproportionate; and whether the law is rationally connected to its objective, minimally

impairing, and in the final balancing of's. 1 considerations.

PART IV — STATEMENT OF LAW AND ARGUMENT

A. Consent and Sexual Assault

25.

26.

27.

Advocates fought hard to put the subjective experience of the complainant at the centre of the
law of sexual assault. The definition of consent is statutorily defined in the Criminal Code as
a “voluntary agreement of the complainant to engage in the sexual activity in question.”>*
Consent can only be given by the individual;> is active and ongoing; *° is never assumed or
implied; *" is not silence or the absence of “no”; > ceases to be present if someone changes their
mind;> cannot be given if an individual’s ability to do so is impaired by alcohol or drugs, or if
the individual is unconscious;® can never be obtained through threats or coercion;®' cannot be
obtained by abusing a position of trust, power or authority;*> cannot be obtained through
fraud;* and cannot be generalized from one sexual activity or to other sexual activities,* or
from one instance to another.%

For the purpose of establishing lack of consent for the actus reus of sexual assault, the sole

relevant consideration is the complainant’s state of mind. For the purposes of establishing lack

54 Code, 5.271.1(1).

55 Code, 273.1(2)(a).

56 R. v. Ewanchuk, 1999 CanLll 711 (SCC), [1999] 1 SCR 330 at para. 26 (“Ewanchuk”); R. v. J.A., 2011 SCC 28 (“J.A.”),
at para. 34.

57 R. v. Park, 1995 CanLIl 104 (SCC), [1995] 2 SCR 836; Ewanchuk.

58 R v Foster 2020 NBCA 7, Ewanchuk.

9 Code, s. 273.1(2)(e).

80 Code, s. 273.1(2)(a.1) and (b); J.A.

61 Code, s. 265(3)(b).

62 R.v. G.F., 2021 SCC 20, at para 44; Code 5.273.1(2)(c).

63 R. v. Hutchinson, 2014 SCC 19, [2014] 1 SCR 346.

84 R. v. Kirkpatrick, 2022 SCC 33 (“Kirkpatrick”).

65 R. v. Seaboyer; R. v. Gayme, 1991 CanlLll 76 (SCC), [1991] 2 SCR 577; R. v. Goldfinch, 2019 SCC 38, [2019] 3 SCR 3;
R.v.R.V., 2019 SCC 41, [2019] 3 SCR 237.



https://canlii.ca/t/1fqpm
https://advance.lexis.com/document/documentlink/?pdmfid=1505209&crid=a0178fc9-9021-494b-b6f1-7626b97acebb&pddocfullpath=/shared/document/cases-ca/urn:contentItem:5HXW-VCM1-JXNB-61MF-00000-00&pdcontentcomponentid=280717&pddoctitle=%5b2016%5d+O.J.+No.+247&ecomp=Lsndk&prid=683e27d8-1048-4623-9cbb-c9c185f367eb
https://canlii.ca/t/1frj1
https://canlii.ca/t/j57nb
https://www.canlii.org/en/ca/scc/doc/2021/2021scc20/2021scc20.html
https://canlii.ca/t/g62cv
https://canlii.ca/t/jr3vx
https://canlii.ca/t/1fskf
https://canlii.ca/t/j16t7
https://canlii.ca/t/j1pzb

28.

29.

010

of consent for the mens rea, the court will consider what information the accused sought out and
received from the complainant about their willingness to engage in a particular activity.® In this
sense, “‘consent” means “that the complainant had affirmatively communicated by words or
conduct her agreement to engage in [the] sexual activity with the accused.”®’

Consent by a participant to one sexual activity is not blanket permission to engage in any sex
act. The Code limits the operation of consent to the “sexual activity in question.”%® Distinct
sexual activities include, for example, kissing, touching, mutual masturbation, oral sex, vaginal
intercourse, anal intercourse, or the use of sex toys.®” Consent to penetration in one area of the
body “does not constitute consent to penetration in a different area because these are distinct
physical acts.””°

Sex with a condom and sex without a condom each represent a different “sexual activity in
question” within the meaning of 273.1(1), according to the Supreme Court of Canada’s most
recent sexual assault decision.”! In R. v. Kirkpatrick, prior to the sexual encounter, the
complainant and accused discussed having sex. The complainant was clear that her agreement

was conditional on condom use; when the accused later failed to separately obtain consent to

unprotected sex, the court found that such circumstances amount to sexual assault.”

B. The PCEPA Is a Sexual Assault Opportunity Structure

56 R. v. Barton, 2019 SCC 33, [2019] 2 SCR 579 (“Barton”), considering the defence of honest but mistaken belief in
communicated consent.

57 Barton at para 90; Ewanchuk at para 49.

%8 Code, 273.1(1).

89 Barton at para 88.

70 Kirkpatrick at para 40.

Y Kirkpatrick.

72 Kirkpatrick at para 106-7; this is an appeal of a no-evidence motion; the Crown’s testimony is assumed to be
true, and the Supreme Court’s decision is not a finding of guilt of the accused.
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In this Application, the Court is not asked to consider the culpability of individual perpetrators
of sexual assault, but rather the role of larger structures. This has been put in various ways.
Larger social structures can be used to create circumstances which “scaffold” consent, in the
sense of increasing the likelihood that participants in a sexual act will be able to say, hear, and
respect both “yes” and “no.””® On the other hand, social structures can create situations where
“yes” and “no” are less likely to be said, heard, and respected, an environment that has been

referred to as a “sexual assault opportunity structure.”’*

. This framework mirrors the way harms were considered by the Supreme Court in Bedford.”

The Court rejected arguments that any violence or abuse was either the sex worker’s own fault
(for engaging in sex work) or the fault of abusive clients or third parties. Rather, the Court

accepted that the provisions at issue imposed “dangerous conditions””®

and “prevented [sex
workers] from taking steps to reduce the risks they face.””” The Court found that a reduction
in the ability of sex workers to communicate with clients is an example of a dangerous
condition, which engages s. 7 security of the person.

Vagueness is the enemy of affirmative consent. Communications which are coded, unclear,
perfunctory, rushed, or nonexistent do not help participants communicate consent and
consent’s boundaries. As in Kirkpatrick, discussion and negotiation in advance play an
important role in setting the boundaries of the “sexual activity in question.” In the Record, sex

workers have identified fundamental negotiations that must take place before sex: which acts

will be performed and which ones are off limits, condom use, duration of encounter, rate of

73 The term “scaffolding” is used in Kukla, “A Nonideal Theory of Sexual Consent.” Ethics: Vol 131, No 2.
74 Hirsch and Khan. Sexual Citizens. WW Norton, New York: 2020.

7> Bedford at paras 60-66.

76 Bedford at para 60, emphasis in original.

77 Bedford at para 66.



https://www.journals.uchicago.edu/doi/abs/10.1086/711209
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pay, special requests, and other boundaries or limitations.”® They also discuss the role that prior
communication plays in screening out clients who pose a risk (for example, predisposition to
violence, intoxication, etc.)”

33. By increasing barriers to communication, the PCEPA creates social and structural conditions
under which sexual assault is more likely to occur. These barriers to communication are
amplified by the other, interconnected consequences of the PCEPA that the Applicants
identify, including: discouraging operating from stable, publicly lit and well-monitored
locations;® increasing the anxiety of clients;®' reducing the amount of help or protection they
can expect from third parties;** excluding sex workers from existing labour standards;®* and
exposing sex workers to stigma and discrimination.?*

34. The PCEPA amounts to a sexual assault opportunity structure. In a very real sense, it creates
“dangerous conditions” in which participants’ consent and boundaries are less likely to be seen,
heard, and respected. Taking sexual assault seriously requires the Court to grapple with this
reality.

C. The Court Must Disentangle Coercion and Constrained Choice

35. The Attorney General of Canada creates a false dichotomy between sex workers who “freely
choose” sex work and those whose decisions were constrained by their social position, their
relationships, and their circumstances.® Into the first category, they put all of the Applicants,

the Applicants’ fact witnesses, and the participants studied in the research of the Applicants’

78 Forrester Affidavit, JAR at p. 1573; Mason Affidavit, at paras 10-12 and 16-17, JAR at p. 1703-4; Bruckert Report,
JAR at p. 3698; CHALN Report, JAR at p. 1212; Lam Affidavit, JAR at p. 2222; Kriisi Report, JAR at p. 4786-47.

79 Bruckert Report at p. 33, JAR at p. 3693; Affidavit of Jane X affirmed July 13, 2021 at para 5-8, 10.

80 Applicants’ Factum at paras 111-114.

81 Forrester Affidavit, JAR at p. 1572; Bruckert Report, p. 31, JAR at p. 3692.

82 Kriisi Report at p. 28, JAR at p. 4798.

8 Bruckert Report at p. 49, JAR at p. 3710; Kriisi Report at p. 8, JAR at p. 4778.

84 Benoit Report at p. 10, JAR at p. 3078; Bruckert Report at p. 41, JAR at p. 3702.

85 Factum of the Attorney General of Canada dated July 18, 2022 (“AGC Factum”) at para 30-34.
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expert witnesses.®® The Attorney General of Canada contrasts this group with people who have
been coerced or exploited.®’

The Attorney General of Canada defines coercion broadly, to include a “range of pressure,
inducements, and manipulation of vulnerabilities that can be used to make a person provide
apparent consent... occurring along a continuum”®® (emphasis added). The extreme end of
the spectrum of coercion is exploitation, human trafficking, forceable confinement, and assault.
However, the Attorney General of Canada does not define the other end of the spectrum; nor
does it identify the point at which behaviour ceases to be coerced. This allows for the term
“coercion” to stand in for many things.

The Applicants are from some of the most marginalized communities in Canada: all six
personal Applicants are women; Ms. Mason is a trans woman with a disability; Ms. Perrin is
an Anishinaabe woman who is low-income and performs street-based sex work; Ms. Forrester
is a Black and Indigenous 2Spirit trans woman who is a street-based sex worker. Yet in their
Affidavits, all six exhibit a high degree of —unchallenged — agency in their decisions around
sex work, despite difficult life circumstances.

The Court must be careful not to use the term “coercion” to mean “forced by circumstances,”
such as poverty. Coercion can be overt or covert, blatant or subtle, but it refers to force, threats,
manipulation, abuse of trust, deceit, and trickery. And to be clear, if the Court were to strike

down the PCEPA, sex obtained through coercion would still be a criminal offense. It is (and

8 AGC Factum at paras 30, 33.
87 AGC Factum at para 30.
88 AGC Factum at para 10(a).
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would remain) sexual assault, %

and in some circumstances would amount to kidnapping,
forceable confinement, or trafficking.”’

This logic is taken to its extreme in the Factum of the Attorney General of Ontario, where the
province bolsters its position that sex work is inherently exploitative®' with evidence that sex
workers are predominantly women and their clients predominantly men,®? and that the average
income of clients is higher than the average annual income derived from sex work of
providers.”® It is certainly true that there are power differentials between men and women, as
well as power differentials between richer and poorer people. Yet people can and do
affirmatively consent to sexual encounters across gender and class lines.

Marginalization on its own does not in ordinary circumstances mean that women lose agency
to make their own decisions. To the extent that the Attorneys General, and particular the
Attorney General of Ontario, argue that sex work exploits workers’ needs because of power
imbalances in gender and income, that argument ought to be viewed with suspicion. To say
that women and poor people can’t choose sex work is infantilizing, especially given the
Applicants’ evidence before this court. To say they can’t choose sex work but can choose to
work at a gas station says more about gendered expectations and outdated views of sexuality
than it does about women'’s lived realities and choices.

Sexual Assault and Policing

The Record includes evidence that sex workers are unlikely to report sexual assault to police.

The Attorney General of Ontario defends this reality on the basis that reporting remains low

8 Code, s. 265(3)(b).

% Code, s. 279(1), 279(2), 279.01(1).

91 AGO Factum at para 98, relying on the preamble to the PCEPA; but contrast with AGO Factum at para 7, in which
the AGO describes at lest some sex work as “consensual”. Sex obtained through exploitation cannot be consensual.
92 AGO Factum at para 8.

9 AGO Factum at para 9.
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broadly in populations across Canada. However, evidence in the Record shows there are
criminalization-specific reasons why sex workers do not report (e.g., fear of prosecution) and
criminalization-specific reasons why they are mistreated when they do.

42. In these circumstances, sex workers cannot expect that perpetrators of sexual assault will be
punished by the state. Sex workers know this; perpetrators know it too.”* Inability to report —
like disincentives for advanced communication — is an aspect of the sexual assault opportunity
structure created by the PCEPA.

E. Conclusion

43. The OCRCC invites the Court to find that the sexual assault opportunity structure created by
the PCEPA reproduces the “dangerous conditions” identified in Bedford,  and therefore
engages the Applicants’ s. 7 security of the person interests. The OCRCC asks the Court to
consider sexual assault as a lens for interpreting PCEPA ’s purpose and scope, and in assessing

the seriousness of the infringement of the Charter rights at stake in s. 2(b), s.2(d) and 15.

PART V - ORDER SOUGHT

44, The OCRCC takes no position on the outcome of this Application but requests that it be
determined in accordance with these submissions. By the terms by which leave to intervene

was granted, the OCRCC does not seek costs and asks that no costs be granted against it.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto this 10" day of August, 2022

4 7
Y/, g/
/ Yy g / / //A
S s S S
/ /

Angela Chaisson & Marcus McCann
Counsel for the Intervenor OCRCC

% Perrin Affidavit, JAR at 2536, para 34-36.
9 Bedford at para 60.
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SCHEDULE “A”
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SCHEDULE “B”

Legislative Provisions

Criminal Code, RSC 1985, ¢ C-46, LRC 1985, ch C-46

Assault
265 (1) A person commits an assault when

(a) without the consent of another person, he applies force intentionally to that other person,
directly or indirectly;

(b) he attempts or threatens, by an act or a gesture, to apply force to another person, if he has, or
causes that other person to believe on reasonable grounds that he has, present ability to effect his

purpose; or

(c) while openly wearing or carrying a weapon or an imitation thereof, he accosts or impedes
another person or begs.

Application

(2) This section applies to all forms of assault, including sexual assault, sexual assault with a
weapon, threats to a third party or causing bodily harm and aggravated sexual assault.

Consent

(3) For the purposes of this section, no consent is obtained where the complainant submits or
does not resist by reason of

(a) the application of force to the complainant or to a person other than the complainant;

(b) threats or fear of the application of force to the complainant or to a person other than the
complainant;

(c) fraud; or

(d) the exercise of authority.

Accused’s belief as to consent

(4) Where an accused alleges that he believed that the complainant consented to the conduct that

is the subject-matter of the charge, a judge, if satisfied that there is sufficient evidence and that, if
believed by the jury, the evidence would constitute a defence, shall instruct the jury, when
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reviewing all the evidence relating to the determination of the honesty of the accused’s belief, to
consider the presence or absence of reasonable grounds for that belief.

Assault
266 Every one who commits an assault is guilty of
(a) an indictable offence and is liable to imprisonment for a term not exceeding five years; or

(b) an offence punishable on summary conviction.

[..]

Sexual assault
271 Everyone who commits a sexual assault is guilty of

(a) an indictable offence and is liable to imprisonment for a term of not more than 10 years or, if
the complainant is under the age of 16 years, to imprisonment for a term of not more than 14
years and to a minimum punishment of imprisonment for a term of one year; or

(b) an offence punishable on summary conviction and is liable to imprisonment for a term of not
more than 18 months or, if the complainant is under the age of 16 years, to imprisonment for a
term of not more than two years less a day and to a minimum punishment of imprisonment for a
term of six months.

[...]
Meaning of consent
273.1 (1) Subject to subsection (2) and subsection 265(3), consent means, for the purposes of

sections 271, 272 and 273, the voluntary agreement of the complainant to engage in the sexual
activity in question.

Consent
Consent must be present at the time the sexual activity in question takes place.
Question of law

The question of whether no consent is obtained under subsection 265(3) or subsection (2) or (3)
is a question of law.

No consent obtained
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(2) For the purpose of subsection (1), no consent is obtained if
(a) the agreement is expressed by the words or conduct of a person other than the complainant;
(a.l) the complainant is unconscious;

(b) the complainant is incapable of consenting to the activity for any reason other than the one
referred to in paragraph (a.l);

(c) the accused induces the complainant to engage in the activity by abusing a position of trust,
power or authority;

(d) the complainant expresses, by words or conduct, a lack of agreement to engage in the
activity; or

(e) the complainant, having consented to engage in sexual activity, expresses, by words or
conduct, a lack of agreement to continue to engage in the activity.

Subsection (2) not limiting

(3) Nothing in subsection (2) shall be construed as limiting the circumstances in which no
consent is obtained.

Where belief in consent not a defence

273.2 It is not a defence to a charge under section 271, 272 or 273 that the accused believed that
the complainant consented to the activity that forms the subject-matter of the charge, where

(a) the accused’s belief arose from
(1) the accused’s self-induced intoxication,
(i1) the accused’s recklessness or wilful blindness, or

(ii1) any circumstance referred to in subsection 265(3) or 273.1(2) or (3) in which no
consent is obtained;

(b) the accused did not take reasonable steps, in the circumstances known to the accused at the
time, to ascertain that the complainant was consenting; or

(c) there is no evidence that the complainant’s voluntary agreement to the activity was
affirmatively expressed by words or actively expressed by conduct.
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