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OVERVIEW
1. The Canadian Association of Refugee Lawyers (“CARL”) submits the collateral
immigration consequences that result from an investigation, arrest or prosecution under the
impugned Criminal Code! provisions are relevant to whether the impugned provisions violate the
Charter? rights of sex workers. This is because the Immigration and Refugee Protection Act
(“IRPA™)3 s triggered when migrant sex workers,* because of the impugned provisions, come into
contact with police or the Canada Border Services Agency (“CBSA”). They may face loss of
immigration status, detention, deportation from Canada and the inability to re-enter or obtain
immigration status in the future for varying periods of time. The immigration consequences engage
migrants sex workers’ S. 7 rights. Moreover, consideration of the equality rights sex workers is
relevant to whether the breach of s. 7 accords with the principles of fundamental justice.
PART | - STATEMENT OF FACTS
2. CARL is a non-partisan and non-profit association active since 2011, whose membership
includes over 350 lawyers, academics, articling students, and law students from across Canada.
CARL’s membership includes many experienced immigration and refugee lawyers who regularly
represent immigrants, asylum seekers, and other migrants, including sex workers.> CARL relies
on the facts of this matter as set out in the Applicant’s memorandum of fact and law.

PART Il —POINTS IN ISSUE

1 RSC, 1985, ¢ C-46 [Criminal Code].

2 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), 1982, ¢ 11 [Charter].

3SC 2001, ¢ 27 [IRPA].

* The term “migrant” refers to all persons who are non-citizens, including those with no immigration status or
permanent or temporary residence. Migrant sex workers may be applicants for temporary or permanent residence,
refugee claimants or those who have refugee protection, international students, or work permit holders.

5 Affidavit of Aviva Basman sworn February 10, 2022 [Basman Affidavit] at paras 3, Motion Record of the
Proposed Intervener [MRPI] at p 8.



3. The collateral immigration consequences resulting from the application of the IRPA
admissibility regime in combination with the impugned Criminal Code provisions engages the
right to liberty and security of the person of migrant sex workers under s. 7 of the Charter.
4. Consideration of the equality rights of sex workers is relevant to whether the violation of
s. 7 occasioned by the impugned provisions accords with the principles of fundamental justice.
PART 11l - SUBMISSIONS

A. The intersection of immigration law and criminal law in the context of sex work
5. The non-citizen status of many sex workers means that there are additional and differential
harms that flow from the application of the impugned Criminal Code provisions as a result of the
intersection between those provisions and the IRPA inadmissibility regime. This intersection is
vital given the number of sex workers who are non-citizens.®
6. Because the case requires the Court to decide whether the impugned provisions are grossly
disproportionate in their deleterious effects, it should consider the totality of those effects. This
should include the collateral consequences that an investigation, arrest or prosecution under the
provisions may give rise to pursuant to the immigration law regime.

I. The IRPA admissibility regime
7. The impugned provisions interact with the IRPA inadmissibility provisions to impose
potentially serious immigration consequences on those convicted of, or even just investigated for,

sex working activities. Sections 33 to 44 of the IRPA create an inadmissibility regime that bars

6 As Butterfly: Asian and Migrant Sex Worker Support Network states, “Very few Butterfly participants have
citizenship status, some have permanent resident status, but more are in precarious situations, e.g. no status,
students, and refugees.” (Affidavit of Elene Lam, sworn July 12, 2021 at paras 11 and 13 [Lam Affidavit],
Application Record, Tab 10, p 1642-43).



both permanent residents and foreign nationals from obtaining or keeping immigration status and
from entry or continued residence in Canada.’

8. The CBSA is responsible for enforcing the IRPA and is overseen by the Minister of Public
Safety (“Minister”).® Enforcement Officers and Minister’s Delegates have delegated powers to
arrest, detain and, in some circumstances, determine the outcomes of admissibility proceedings.
They work with police to identify non-citizens, and gather evidence related to inadmissibility.°

9. Once a person has been identified as potentially inadmissible, an officer may issue a s. 44
(IRPA) report alleging the reasons.'° In certain circumstances, the Minister or their delegate may
make a finding of inadmissibility where it is determined that the section 44 report is well-
founded.'* In other circumstances, the Minister must forward the report to the Immigration
Division (“ID”) of the Immigration and Refugee Board (“IRB”) for an admissibility hearing.*?
10. A finding of inadmissibility leads automatically to the issuance of a removal order.*® Once
a removal order comes into force, the non-citizen loses their immigration status and must leave
Canada “immediately.”** If they do not comply, they face further sanctions, including detention.
11.  The CBSA can arrest and detain a non-citizen, in some circumstances without a warrant,
at any juncture of an admissibility proceeding where there are reasonable grounds to believe any
grounds of inadmissibility apply, and where that person constitutes “a danger to the public” or is

unlikely to appear for a future immigration proceeding.’®> Where a non-citizen is detained on

TIRPA, supra note 3, s 2(1), defines a foreign national as someone who is not a Canadian citizen or a permanent
resident and includes a stateless person.

8 1bid, s 4(2).

9 See for example Government of Canada, Operational Manual: Enforcement (ENF) ENF 1 Inadmissibility [date
accessed: January 8, 2022) instructing immigration officers to obtain evidence of inadmissibility from police.
101RPA, supra note 3, s 44(1).

11 1bid, s 44(2); see also Immigration and Refugee Protection Regulations, SOR/2002-227 [IRPR] at s 228.

12 1bid; see also s 229 of the IRPR, ibid.

13 Ibid, s 44(2) and 45(d); see also s 228-229 of the IRPR, supra note 11.

Y IRPA, ibid, ss 46(1)(c), 47(b) and 48(2).

15 1bid, s 55(1) and (2).



https://www.canada.ca/en/immigration-refugees-citizenship/corporate/publications-manuals/operational-bulletins-manuals.html

immigration grounds, that detention is subject to periodic review by the 1D.® A CBSA officer or
the ID may also impose conditions, including periodic reporting, the involvement of a supervisory
bondsperson, directed residence, and even curfews, house arrest or electronic monitoring.’
12. Different inadmissibilities lead to different consequences. In some instances,
inadmissibility can only be overcome via an application for a discretionary exemption from the
Minister of Citizenship and Immigration®® or the Minister of Public Safety,® or by appealing an
admissibility decision to the Immigration Appeal Division (“IAD”) of the IRB.?°
13. A finding of inadmissibility can result in the loss of access to the refugee claim process.?
Instead, some inadmissible individuals may only file a restricted application for a pre-removal risk
assessment, where risk of persecution in the country of origin cannot be considered.??
14.  Once found inadmissible and removed from Canada, a person will not be allowed to re-
enter Canada or obtain immigration status for periods ranging from one year to life without
Ministerial authorization, depending on the ground of inadmissibility that applies.?
Inadmissibility means long-term separation from one’s home and family and difficulty in obtaining
any immigration status for the individual and their dependents during the imposed period.

ii. The relevant inadmissibility grounds
15.  While there are ten grounds of inadmissibility in the IRPA, the relevant inadmissibilities
for the purposes of this case are criminality, serious criminality, and organized criminality (IRPA

ss. 36 and 37), the latter two of which are two of the most serious inadmissibilities under the IRPA.

18 1bid, s 57.

17 1bid, ss 44(3)-(5) and s 58(3).

18 1bid, ss 25(1). However, s 25(1) does not apply where inadmissibility arises from ss 34, 35, or 37.

9 1bid, s 42.1

20 |bid, ss 62-64. See in particular ss 64(1).

2 Ibid, ss 101(1)(f) and 101(2)(a).

22 1bid, ss 112(3)(a) and (b). A PRRA assessment in these circumstances is restricted to consideration of the risk of
torture, death, or cruel and unusual treatment or punishment, on a higher standard of proof than under s 96.

Z IRPR, supra note 11 at ss 225-226.



16.  The standard of proof for findings of fact for sections 36 and 37 is “reasonable grounds to
believe,”?* which has been interpreted as “somewhere between ‘mere suspicion’ and the balance
of probabilities,”?® meaning a standard lower than both the criminal law and civil law standards.
17. Under ss. 36(1)(a) of the IRPA (“serious criminality”), both permanent residents and
foreign nationals are inadmissible to Canada for having been convicted of an offence within
Canada punishable by a maximum term of imprisonment of at least 10 years, regardless of the
sentence imposed. Subsection 36(1)(a) also renders a permanent resident or foreign national
inadmissible for being sentenced to a term of imprisonment of more than six months in Canada,
regardless of the potential maximum term of imprisonment.

18. Under ss. 36(2)(a) (“criminality™), a foreign national may be found inadmissible if they are
convicted of an indictable offence or two summary offences not arising out of a single occurrence.
Where an offence may be prosecuted either summarily or by way of indictment, it is deemed to
constitute an indictable offence even if it was prosecuted summarily.?

19.  Section 37(1) renders both permanent residents and foreign nationals inadmissible for
being members of “an organization that is believed on reasonable grounds to be or to have been
engaged in activity that is part of a pattern of criminal activity planned and organized by a number
of persons acting in concert in furtherance of the commission of an offence punishable under an
Act of Parliament by way of indictment.”

iii. The intersection between the relevant inadmissibility grounds and the impugned
Criminal Code provisions

a. Section 36 of the IRPA

24 |RPA, supra note 3, s 33.

2 Almrei (Re), 2009 FC 1263 at paras 91 and 94. See also Mugesera v Canada (Minister of Citizenship and
Immigration), 2005 SCC 40 at para 114 and Jaballah (Re), 2010 FC 79.

% |RPA, supra note 3 at s 36(3).


https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/57473/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/2273/index.do?q=2005+SCC+40+
https://decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/57616/index.do

20.  When it comes to migrants working directly or indirectly in sex work, ss. 36(1) and 36(2)
of the IRPA interact with the impugned Criminal Code provisions in various ways.

21.  Permanent residents and foreign nationals will be rendered inadmissible for serious
criminality under ss. 36(1)(a) of the IRPA if they are convicted under ss. 286.3(1) of the Criminal
Code (recruiting provision) since the upper end of the sentencing range for this offence is 14 years
(regardless of the sentence actually imposed).

22. Pursuant to ss. 36(1)(a) of the IRPA, anyone who receives a sentence of more than six
months under any of the following impugned provisions may be found inadmissible for serious
criminality, even though the maximum term of imprisonment is less than 10 years: 286.1(1)
(purchasing provision); 286.2(1) (material benefit provision); or 286.4 (advertising provision).
23.  Even if the sentence imposed is six months or less, a conviction for any of the following
hybrid offences could lead to inadmissibility for criminality pursuant to ss. 36(2)(a) of the IRPA,
regardless of the Crown’s election: ss. 286.1(1) (public communications provision); 286.2(1)
(material benefit provision); and 286.4 (advertising provision). Similarly, regardless of the length
of the sentence imposed, if an individual is convicted of s. 213(1) (impeding traffic provision) or
s. 213(1.1) (public communication provision), they can be found inadmissible pursuant to s.
36(2)(a) if they are convicted of two or more of these offences not arising out of a single
occurrence, despite the fact that they are summary offences.

24.  The consequences of inadmissibility pursuant to s. 36 of the IRPA are severe, and include
the issuance of a deportation order, removal from Canada and a lifetime ban on return without
Ministerial permission.?” If a permanent resident or a protected person (i.e. someone who has been

granted refugee status) is found inadmissible pursuant to s. 36, they can file an appeal to the IAD

27 Ibid, s 52(1), IRPR, supra note 11 at ss 226(1), 228(1)(a) and 229(1)(d).



and raise humanitarian factors, only where the resulting sentence was less than six months.?
Where the sentence was at least six months, they are precluded from filing such an appeal. A
foreign national does not have recourse to the IAD under any circumstances. An individual found
inadmissible pursuant to s. 36 can also file an application for permanent residence on humanitarian
and compassionate grounds.?® However, such an application does not result in a stay of removal,
and the individual can be deported pending a decision. Otherwise, to overcome s. 36 admissibility,
the person concerned must seek a record suspension after a period of five to ten years.*°

25. Inadmissibility under ss 36(1) may render the person ineligible to file a refugee claim.3!
Instead, they may only file a restricted application for a pre-removal risk assessment, which does
not confer refugee protection, but rather only bars removal if specific risks are established.3?

26. Further, subsection 42(1)(b) of the IRPA renders any accompanying family member
(meaning those persons that are included in a principal applicant’s immigration application), such
as a spouse or children, inadmissible by association.® In other words, if a migrant is found
inadmissible, then their children and spouse are inadmissible as well.3* Additionally, pursuant to
subsection 42(1)(a) of the IRPA, if the migrant is an accompanying family member and is found
inadmissible, they can render their principal applicant family member (i.e. spouse) inadmissible
as well.3® The application of the impugned provisions to migrant sex workers therefore has rippling
effects through families who may have spent years working towards a new life in Canada.

b. Section 37 of the IRPA

2 |bid, s 64(2).

2 |bid, s 25(1).

30 Criminal Records Act, RSC, 1985, ¢ C-47, s 4.

3L IRPA, supra note 3 at ss 101(1)(f), 101(2).

32 Ibid, ss 112(1), 112(3)(b), 113(d)(i); see also footnote 22.

3 |bid, s 42(1)(b).

34 Sidhu v Canada (Minister of Citizenship and Immigration), 2019 FCA 169.

3 For example, Brar v Canada (Minister of Citizenship and Immigration), 2016 FC 542.
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27. Subsection 37(1)(a) (IRPA) renders a permanent resident or a foreign national inadmissible
for “being a member of an organization that is believed on reasonable grounds to be or to have
been engaged in activity that is part of a pattern of criminal activity planned and organized by a
number of persons acting in concert in furtherance of the commission of an offence”.

28. The Supreme Court has interpreted the meaning of “organized criminality” for purposes of
ss. 37(1)(a) in line with ss. 467.1(1) of the Criminal Code, which defines “criminal organization”
as a group of three or more persons whose main purpose is the facilitation or commission of serious
offences that would likely result in the direct or indirect receipt of a material or financial benefit.3’
29.  Given the impugned provisions criminalize many activities related to sex work and paid
sexual services can be interpreted as involving the receipt of material or financial benefit, a migrant
sex worker or migrant working directly or indirectly with sex workers could be rendered
inadmissible for ‘organized criminality’. For example, two sex workers employed by the same
person can be considered an organization for purposes of ss. 37(1)(a).*® The application of ss.
37(1)(a) is particularly problematic given that many migrant sex workers report that they work
with and/or for third parties who may or may not be sex workers (renting space, purchasing
supplies, advertising, coordinating with clients to book appointments, and making referrals).3®
30.  No criminal charge or conviction is necessary for an individual to be found inadmissible
pursuant to ss. 37(1)(a) — just being found by immigration authorities to have engaged in the

proscribed activities is sufficient. This means that even if migrants do not face criminal charges or

sanctions, they may nevertheless face significant immigration law consequences following an

3 |RPA, supra note 3 at s 37(1)(a).

37 B010 v Canada (Minister of Citizenship and Immigration), 2015 SCC 58 at para 42.

% Lam Affidavit, supra note 6 at paras 15 and 36, where Lam notes instances in which sex workers were suspected
of being involved in organized crime, and this suspicion has led to police making further inquiries.

% Ibid at paras 16, 26-28, 32-36.


https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/15647/index.do?q=2015+SCC+58+

interaction or arrest by police. While s. 286.5 of the Criminal Code appears to prevent sex workers
themselves from being prosecuted under ss. 286.2(1) (material benefit provision) and 286.4
(advertising provision), they may still face repercussions under the IRPA if there are “reasonable
grounds to believe” they are a member of a criminal organization as per ss. 37(1)(a).*

31. A finding of inadmissibility under s. 37(1)(a) cannot be appealed to the IAD. Instead, it
leads automatically to the issuance of a deportation order and a lifetime ban on return unless the
individual obtains an exemption from the Minister of Public Safety, commonly referred to as
Ministerial relief.** This authority cannot be delegated, and Ministerial relief must therefore be
obtained directly from the Minister. Ministerial relief constitutes an illusory remedy given that
assessment of an application can take, on average, five to ten years,*? during which time the
individual may be deported from Canada and separated from friends, family, and community.

32. Individuals found ss. 37(1)(a) inadmissible are barred from filing an application for
permanent residence on humanitarian and compassionate grounds pursuant to ss. 25(1) of the
IRPA, and therefore are barred from raising considerations such as the best interests of any child
who is affected. As with s. 36, they become ineligible to file a refugee claim, and may only file an
application for a restricted pre-removal risk assessment, which does not confer status in Canada —
only a bar on removal to their country of origin.** Moreover, ss. 37(1)(a) inadmissible individuals
are only permitted to raise the risk of torture, death, or cruel and unusual treatment or punishment. %4
They are otherwise foreclosed from obtaining protection from persecution in their country of origin

—and can therefore be deported to persecution if found inadmissible.*®

40 |IRPA, supra note 3, s 33.

41 IRPR, supra note 11 at 229(1)(e); IRPA, ibid at s 42.1(1).

42 Douze v Canada (Citizenship and Immigration), 2010 FC 1337 at para 9.
43 IRPA, supra note 3 at s 101(1)(f), 112(1), 112(3)(a).

44 See footnote 22.

4 |RPA, ibid, ss 112(3)(a) and 113(d)(ii).
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33. In short, s. 37 exposes migrants to the most serious immigration law consequences
(deportation, a lifetime ban from returning to Canada, and possible return to persecution) for
carrying out activities, directly or indirectly related to sex work, in concert with third parties who
may or may not be sex workers — even if they never face any criminal charge or conviction.

B. The collateral immigration consequences engage the right to liberty and security of
the person of migrant sex workers pursuant to section 7 of the Charter

34.  As set out in the Applicant’s factum, the application of the impugned Criminal Code
provisions engages the section 7 liberty and security of the person rights of sex workers. The
collateral immigration consequences that result from the application of the impugned provisions
further deepens that engagement when it comes to migrant sex workers.

35.  The Supreme Court has held that, “[c]ollateral consequences that affect the accused
person’s fundamental interests could have a more significant impact on the accused than the
criminal sanction itself.”*® Moreover, “[t]his is particularly true in the immigration context, in
which an accused may be exposed to a collateral consequence as serious as deportation.”*

36. In respect of liberty rights, the Supreme Court has held that both the threat of imprisonment
and imprisonment engage s. 7.8 In the immigration context, it has held that s. 7 is engaged where
a person faces detention pending the outcome of immigration proceedings.*

37.  The mere fact that police are investigating a migrant may be enough for immigration
officials to detain them in immigration detention. As a result, migrant sex workers face both the

threat of detention and extended periods of detention, sometimes in maximum security provincial

46 R v Wong, 2018 SCC 25, at 72.

47 1bid.

48 R v Vaillancourt, [1987] 2 SCR 636 at 651-652.

49 Charkaoui v Canada (Citizenship and Immigration), 2007 SCC 9 at para 17.
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correctional facilities, as a result of the application of the impugned provisions, even if they are
never charged or convicted of a crime. This engages the section 7 liberty rights of these individuals.
38.  Asfor security of the person, the Supreme Court has held that, “security of the person must
encompass freedom from the threat of physical punishment or suffering as well as freedom from
such punishment itself.”* State action that prevents people engaged in risky but legal activity from
taking steps to protect themselves from risks can also implicate security of the person.>?

39.  Migrant sex workers’ greatest fear is deportation.>® This means that migrant sex workers
take measures to work in hurried encounters or secluded or isolated locations,> cutting out
processes such as advance screening and communication about the terms of service,> to avoid
surveillance or identification by police and CBSA.% Al this behaviour on the part of sex workers
and third parties is due to the real risk of detection, and because of the fear their identity may be
shared with police or CBSA during investigations of workplaces or other persons.>® Anonymity is
critical, as association with sex work may jeopardize their immigration status.”>’

40.  The fear of deportation is not theoretical. Butterfly, an Asian and migrant sex worker
support network, is aware of at least 30 persons who had to leave Canada after an encounter with
the police or immigration authorities.>® Migrant sex workers’ awareness of the risks of immigration

consequences lead them to make choices to evade enforcement authorities that mean working in

%0 Singh v Canada (Minister of Employment and Immigration), [1985] 1 SCR 177 at 207; Suresh v Canada (Minister
of Citizenship and Immigration), 2002 SCC 1 at paras 53-55.

51 Canada (Attorney General) v Bedford, 2013 SCC 72 at paras 59-60, 64, 67, 71.

52 Lam Affidavit, supra note 6 at para 55. SWAN, “Barriers to Justice for Migrant and Immigrant Sex Workers: A
Community-Led Research Project” (April 2017), Application Record, Exhibit RRR in the Affidavit of Jenn Clamen,
sworn July 13, 2021, p 1302.

53 |bid at paras 49-50.

> Ibid at paras 20-24: Lam describes the barriers the impugned provisions erect in providing clear communication
and terms upfront in advertising creating not only misunderstandings and less control over their own safety.

%5 Ibid at paras 32-42, 56.

% |bid at para 45.

57 Ibid at para 18.

%8 |bid at para 56-58.
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unsafe conditions.>® Further, when migrant workers are immigration detained, they may be
detained for longer periods of time and denied bail because of ongoing investigations regarding
criminal activities, even if no charges are laid.”%°

41. In a survey conducted by Butterfly, 62% of 61 participants said they would not seek help
from law enforcement if needed because they feared being arrested, charged, fined or
discriminated against by police.® Further, a third of migrant sex workers reported they had been
abused or harassed by enforcement officers or police.®? Migrant sex workers are thus forced to
engage in risky behaviour in attempts to avoid both criminal and immigration law consequences,

which engages their section 7 right to security of the person.

C. Consideration of the equality rights of sex workers is relevant to an analysis of
whether the violation of section 7 accords with the principles of fundamental justice

42. Non-citizens, and in particular racialized non-citizens, have faced historic marginalization.
Promoting the dignity and equality rights of these groups is relevant to whether a section 7
violation caused by the application of the impugned Criminal Code provisions, in tandem with the
IRPA admissibility regime, accords with the principles of fundamental justice.

43. A principle of fundamental justice is a basic tenet of our legal system that is “fundamental
to the way in which the legal system ought fairly to operate.”® Equality underpins all the Charter’s
protections and provides purposive cohesion across the Charter.8* As a result, substantive equality

must inform the application of the principles of fundamental justice in a section 7 analysis,

%9 Ibid at 44.

80 Ibid at para 57.

51 Ibid at para 47.

82 |bid at 108.

8 R v Malmo-Levine; R v Caine, 2003 SCC 74, [2003] 3 SCR 571 at 574.

84 Kerry Froc, “Constitutional Coalescence: Substantive Equality as a Principle of Fundamental Justice”(2011) 42-3
Ottawa LR 411 at 437; Suzy Flader, "Fundamental Rights for All: Toward Equality as a Principle of Fundamental
Justice under Section 7 of the Charter" (2020) 25 Appeal: Rev Current L & L Ref 43 at 45; Nader Hasan, “Three
Theories of ‘Principles of Fundamental Justice’” (2013) 63 Sup Ct LR 339 at 342.
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including the case at bar.%® Attending to the equity claims made by the Applicants does not only
inform the nature of the section 7 harms claimed, but can also inform the remedy that addresses
the differential harms experienced by the Applicants.5¢

44, In R v Morgenthaler, Wilson J incorporated equality considerations into her section 7
analysis, situating a woman’s right to an abortion within the broader “struggle for women’s rights”
as “a struggle to eliminate discrimination.”®” She characterized the right as “an integral part of
modern woman’s struggle to assert her dignity and worth as a human being,”® and in so doing,
framed women’s s. 7 rights in the context of their struggle for dignity and equality.

45, In New Brunswick v G(J), L’Heureux-Dubé J. held, “The rights in s. 7 must be interpreted
through the lens of ss. 15 and 28, to recognize the importance of ensuring that our interpretation
of the Constitution responds to the realities and needs of all members of society.”®

46. In a dissenting opinion in Bedford, MacPherson JA of the Ontario Court of Appeal, in
addressing the principle of gross disproportionality, stated, “Since gender, race, sexual orientation
and disability are all enumerated or analogous grounds under s. 15 of the Charter, the s. 7 analysis
must take into account that [sex workers] often hail from these very groups...”’®

47. Finally, the Supreme Court in Canada (Attorney General) v PHS Community Service based
its finding of a s. 7 violation on its characterization of drug addiction as a form of disability, as
well as the severe marginalization of drug users, stating: “Insite has given dignity to people who

have to struggle to have their humanity recognized.”’*

% In R v Mills, [1999] 3 SCR 668 at paras 63-5, McLachlin and lacobucci JJ found that “Charter rights must always
be defined contextually”.

8 Jamie Liew, The Invisible Women: Migrant and Immigrant Sex Workers and Law Reform in Canada” (2020)
14:1 Studies in Soc J 90: In Bedford, the intersectional context of migrant sex workers was hardly considered.

67 R v Morgentaler, [1988] 1 SCR 30 at 172.

% bid.

8 New Brunswick (Minister of Health and Community Services) v G(J), [1999] 3 SCR 46.

0 Canada (Attorney General) v Bedford, 2012 ONCA 186, para 356.

"L Canada (Attorney General), v PHS Community Services Society, 2011 SCC 44 at para 22.
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48. In this case, the principles of fundamental justice of overbreadth’? and gross
disproportionality”® should be analyzed in light of the equality rights of those affected. Both require
an examination of the connection between the purpose and effects of the impugned law(s).”

49, Equality considerations highlight how the severe consequences of detention, deportation
and long-term bans from entering Canada do not “sync with the objective[s]”"® of “protecting
communities,” allowing persons to avail themselves of “safety-enhancing measures,” and reducing
demand for sexual services.”® Instead, they perpetuate the historical disadvantage and
marginalization that non-citizens, and in particular racialized non-citizens, have faced.

50.  Sex workers have intersectional identities that constitute protected grounds under s. 15 of
the Charter. Many are racialized, have different gender identities, and/or do not have citizenship
status.”” As a result of the application of the impugned provisions, non-citizen sex workers and
their family members (who also face marginalization based on their race, ethnicity, or gender) are
subject to severe consequences that citizens never face: surveillance and identification by CBSA,;
immigration detention; inadmissibility proceedings; the issuance of a removal order; a bar on re-
entering Canada; and the denial of in-process or future applications for immigration status.’® For

that reason, the status of non-citizen must be considered a “certain characteristic”’’® that has

2R v Heywood, [1994] 3 SCR 761.

73 Bedford, supra note 53 at para 120-23.

74 Bedford, ibid at para 119; R v Demers, 2004 SCC 46.

75 Bedford, ibid at para 120.

76 See House of Commons Standing Committee on Justice and Human Rights, “Preventing Harm in the Canadian
Sex Industry: A Review of the Protection of Communities and Exploited Persons Act”, (June 2022) at chapter 1;
Factum of the Respondent at para 98.

" Andrews v Law Society of British Columbia, [1989] 1 SCR 143; Lavoie v Canada, 2002 SCC 23.

8 Report of the Standing Committee, supra note 80 at chapter 8: The committee recommends preventing findings of
inadmissibility and deportation when sex workers report crimes.

8 Fraser v Canada (Attorney General), 2020 SCC 28 at para 57.
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resulted in disproportionate disadvantages.®® The differential harm that migrants experience is
relevant to whether the impugned provisions are overbroad and grossly disproportionate.8!
51.  The very existence of the impugned provisions invites the profiling of sex workers®? on the
grounds of their race, gender, occupational status, and citizenship status, for targeted police and
CBSA enforcement activities. SWAN, a sex worker support and advocacy organization, observes:
“predominantly Asian businesses remain the focus for intrusive law enforcement measures,
including unexplained documentation checks and workplace raids.”®3
52. Further, that migrants can face deportation and a permanent ban from Canada because of
their direct or indirect engagement in sex work arrangements and activities perpetuates the notion
that non-citizens are inherently criminal and unworthy of inclusion in Canadian society.® It
perpetuates the stereotype that migrants must be subjected to scrutiny and surveillance. These
effects arising out of the intersection of immigration and criminal law are significant and their
consideration is essential to fully appreciating that the impugned provisions are not in sync with
their objectives and are therefore overbroad and grossly disproportionate.

PART IV — ORDER SOUGHT
53.  The interveners do not seek or expect to pay costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 10TH DAY OF August 2022

7 s for
4 Jamie Liew
Molly Joeck
Counsel for the Intervener, Canadian Association of Refugee Lawyers

8 Ibid at paras 58 and 60.

81 See e.g. Dianne Pothier, “Connecting Grounds of Discrimination to Real People’s Real Experience” (2001) 13:1
CJWL 37; Nitya Iyer, “Categorical Denials: Equality Rights and the Shaping of Social Identity” (1993) 19:1
Queen’s LJ 179; Shreya Atrey, Intersectional Discrimination (Oxford University Press, 2019) at 1-2.

82 |am Affidavit, supra note 6 at paras 64-66.

8 SWAN, “Criminalising clients endangers Asian, immigrant and migrant women in sex work: Brief to the Senate
Legal and Constitutional Affairs Committee on Bill C-36: Protection of Communities and Exploited Persons Act”
(10 September 2014), Application Record, Exhibit O in the Affidavit of Jenn Clamen, sworn July 13, 2021, p 191.
84 See, for example, YZ v Canada (Minister of Citizenship and Immigration), 2015 FC 892 at para 128.
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SCHEDULE “B” - STATUES RELIED UPON

Immigration and Refugee Protection Act, SC 2001, ¢ 27, s. 2(1), s. 4(2), s. 25(1), s 33, s
35, 8. 36, s. 37,s.42.1, 5. 42(1)(b), s. 44(1)-(5), s. 46(2)(c), s. 47(b), s. 48(2), s. 52(1), s.
55(1), 55(2), s. 57, s. 58, s. 62-64, s. 101(1)(f), s. 101(2), s. 112(1), s. 112(3)(a)-(b), s.
113(d)(i)

2 (1) The definitions in this subsection apply in this Act.

foreign national means a person who is not a Canadian citizen or a permanent resident,
and includes a stateless person. (étranger)

Minister of Public Safety and Emergency Preparedness

4 (2) The Minister of Public Safety and Emergency Preparedness is responsible for the
administration of this Act as it relates to

(a) examinations at ports of entry;

(b) the enforcement of this Act, including arrest, detention and removal;

(c) the establishment of policies respecting the enforcement of this Act and inadmissibility
on grounds of security, organized criminality or violating human or international

rights; or

(d) declarations referred to in section 42.1.

Humanitarian and compassionate considerations — request of foreign national

25 (1) Subject to subsection (1.2), the Minister must, on request of a foreign national in
Canada who applies for permanent resident status and who is inadmissible — other than under
section 34, 35 or 37 — or who does not meet the requirements of this Act, and may, on request
of a foreign national outside Canada — other than a foreign national who is inadmissible
under section 34, 35 or 37 — who applies for a permanent resident visa, examine the
circumstances concerning the foreign national and may grant the foreign national permanent
resident status or an exemption from any applicable criteria or obligations of this Act if the
Minister is of the opinion that it is justified by humanitarian and compassionate considerations
relating to the foreign national, taking into account the best interests of a child directly
affected.

Rules of interpretation
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33 The facts that constitute inadmissibility under sections 34 to 37 include facts arising from
omissions and, unless otherwise provided, include facts for which there are reasonable grounds
to believe that they have occurred, are occurring or may occur.

Human or international rights violations

35 (1) A permanent resident or a foreign national is inadmissible on grounds of violating
human or international rights for

(@ committing an act outside Canada that constitutes an offence referred to in
sections 4 to 7 of the Crimes Against Humanity and War Crimes Act;

(b) being a prescribed senior official in the service of a government that, in the
opinion of the Minister, engages or has engaged in terrorism, systematic or gross
human rights violations, or genocide, a war crime or a crime against humanity
within the meaning of subsections 6(3) to (5) of the Crimes Against Humanity and
War Crimes Act;

(c) being a person, other than a permanent resident, whose entry into or stay in
Canada is restricted pursuant to a decision, resolution or measure of an
international organization of states or association of states, of which Canada is a
member, that imposes sanctions on a country against which Canada has imposed
or has agreed to impose sanctions in concert with that organization or association;

(d) being a person, other than a permanent resident, who is currently the subject of an
order or regulation made under section 4 of the Special Economic Measures Act
on the grounds that any of the circumstances described in paragraph 4(1.1)(c) or
(d) of that Act has occurred; or

(e) being a person, other than a permanent resident, who is currently the subject of an
order or regulation made under section 4 of the Justice for Victims of Corrupt
Foreign Officials Act (Sergei Magnitsky Law).

Clarification

(2) For greater certainty, despite section 33, a person who ceases being the subject of an order
or regulation referred to in paragraph (1)(d) or () is no longer inadmissible under that
paragraph.

Serious criminality

36 (1) A permanent resident or a foreign national is inadmissible on grounds of serious
criminality for
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(a) having been convicted in Canada of an offence under an Act of Parliament
punishable by a maximum term of imprisonment of at least 10 years, or of an
offence under an Act of Parliament for which a term of imprisonment of more than
six months has been imposed,

(b) having been convicted of an offence outside Canada that, if committed in
Canada, would constitute an offence under an Act of Parliament punishable by a
maximum term of imprisonment of at least 10 years; or

(c) committing an act outside Canada that is an offence in the place where it was
committed and that, if committed in Canada, would constitute an offence under an
Act of Parliament punishable by a maximum term of imprisonment of at least 10
years.

Criminality
(2) A foreign national is inadmissible on grounds of criminality for

(a) having been convicted in Canada of an offence under an Act of Parliament
punishable by way of indictment, or of two offences under any Act of Parliament
not arising out of a single occurrence;

(b) having been convicted outside Canada of an offence that, if committed in
Canada, would constitute an indictable offence under an Act of Parliament, or of
two offences not arising out of a single occurrence that, if committed in Canada,
would constitute offences under an Act of Parliament;

(c) committing an act outside Canada that is an offence in the place where it was
committed and that, if committed in Canada, would constitute an indictable offence
under an Act of Parliament; or

(d) committing, on entering Canada, an offence under an Act of Parliament
prescribed by regulations.

Application
(3) The following provisions govern subsections (1) and (2):

(a) an offence that may be prosecuted either summarily or by way of indictment is
deemed to be an indictable offence, even if it has been prosecuted summarily;

(b) inadmissibility under subsections (1) and (2) may not be based on a conviction
in respect of which a record suspension has been ordered and has not been revoked
or ceased to have effect under the Criminal Records Act, or in respect of which
there has been a final determination of an acquittal;



https://laws.justice.gc.ca/eng/acts/C-47

21

(c) the matters referred to in paragraphs (1)(b) and (c) and (2)(b) and (c) do not
constitute inadmissibility in respect of a permanent resident or foreign national
who, after the prescribed period, satisfies the Minister that they have been
rehabilitated or who is a member of a prescribed class that is deemed to have been
rehabilitated,;

(d) a determination of whether a permanent resident has committed an act
described in paragraph (1)(c) must be based on a balance of probabilities; and

(e) inadmissibility under subsections (1) and (2) may not be based on an offence

(i) designated as a contravention under the Contraventions Act,

(it) for which the permanent resident or foreign national is found guilty
under the Young Offenders Act, chapter Y-1 of the Revised Statutes of
Canada, 1985, or

(iii) for which the permanent resident or foreign national received a youth
sentence under the Youth Criminal Justice Act.

Organized criminality

37 (1) A permanent resident or a foreign national is inadmissible on grounds of organized
criminality for

(a) being a member of an organization that is believed on reasonable grounds to be
or to have been engaged in activity that is part of a pattern of criminal activity
planned and organized by a number of persons acting in concert in furtherance of
the commission of an offence punishable under an Act of Parliament by way of
indictment, or in furtherance of the commission of an offence outside Canada that,
if committed in Canada, would constitute such an offence, or engaging in activity
that is part of such a pattern; or

(b) engaging, in the context of transnational crime, in activities such as people
smuggling, trafficking in persons or laundering of money or other proceeds of
crime.

Application
(2) Paragraph (1)(a) does not lead to a determination of inadmissibility by reason only of the

fact that the permanent resident or foreign national entered Canada with the assistance of a
person who is involved in organized criminal activity.
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Exception — application to Minister

42.1 (1) The Minister may, on application by a foreign national, declare that the matters
referred to in section 34, paragraphs 35(1)(b) and (c) and subsection 37(1) do not constitute
inadmissibility in respect of the foreign national if they satisfy the Minister that it is not
contrary to the national interest.

Exception — Minister’s own initiative

(2) The Minister may, on the Minister’s own initiative, declare that the matters referred to in
section 34, paragraphs 35(1)(b) and (c) and subsection 37(1) do not constitute inadmissibility
in respect of a foreign national if the Minister is satisfied that it is not contrary to the national
interest.

Considerations

(3) In determining whether to make a declaration, the Minister may only take into account
national security and public safety considerations, but, in his or her analysis, is not limited to
considering the danger that the foreign national presents to the public or the security of
Canada.

Inadmissible family member

42 (1) A foreign national, other than a protected person, is inadmissible on grounds of an
inadmissible family member if

(a) their accompanying family member or, in prescribed circumstances, their non-
accompanying family member is inadmissible; or

(b) they are an accompanying family member of an inadmissible person.
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Report on Inadmissibility
Preparation of report
44 (1) An officer who is of the opinion that a permanent resident or a foreign national who is
in Canada is inadmissible may prepare a report setting out the relevant facts, which report shall
be transmitted to the Minister.
Referral or removal order
(2) If the Minister is of the opinion that the report is well-founded, the Minister may refer the
report to the Immigration Division for an admissibility hearing, except in the case of a
permanent resident who is inadmissible solely on the grounds that they have failed to comply
with the residency obligation under section 28 and except, in the circumstances prescribed by
the regulations, in the case of a foreign national. In those cases, the Minister may make a
removal order.
Conditions
(3) An officer or the Immigration Division may impose any conditions, including the payment
of a deposit or the posting of a guarantee for compliance with the conditions, that the officer or
the Division considers necessary on a permanent resident or a foreign national who is the
subject of a report, an admissibility hearing or, being in Canada, a removal order.
Conditions — inadmissibility on grounds of security
(4) If a report on inadmissibility on grounds of security is referred to the Immigration Division
and the permanent resident or the foreign national who is the subject of the report is not
detained, an officer shall also impose the prescribed conditions on the person.
Duration of conditions
(5) The prescribed conditions imposed under subsection (4) cease to apply only when

(a) the person is detained:;

(b) the report on inadmissibility on grounds of security is withdrawn;

(c) a final determination is made not to make a removal order against the person for
inadmissibility on grounds of security;

(d) the Minister makes a declaration under subsection 42.1(1) or (2) in relation to
the person; or
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(e) aremoval order is enforced against the person in accordance with the
regulations.

Loss of Status
Permanent resident
46 (1) A person loses permanent resident status

(c) when a removal order made against them comes into force;

Temporary resident
47 A foreign national loses temporary resident status

(b) on a determination by an officer or the Immigration Division that they have failed to
comply with any other requirement of this Act; or

Enforceable removal order
48 (1) A removal order is enforceable if it has come into force and is not stayed.
Effect

(2) If aremoval order is enforceable, the foreign national against whom it was made must
leave Canada immediately and the order must be enforced as soon as possible.

No return without prescribed authorization

52 (1) If a removal order has been enforced, the foreign national shall not return to Canada,
unless authorized by an officer or in other prescribed circumstances.

Arrest and detention with warrant

55 (1) An officer may issue a warrant for the arrest and detention of a permanent resident or a
foreign national who the officer has reasonable grounds to believe is inadmissible and is a
danger to the public or is unlikely to appear for examination, for an admissibility hearing, for
removal from Canada or at a proceeding that could lead to the making of a removal order by
the Minister under subsection 44(2).
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Arrest and detention without warrant

(2) An officer may, without a warrant, arrest and detain a foreign national, other than a
protected person,

(a) who the officer has reasonable grounds to believe is inadmissible and is a danger to the
public or is unlikely to appear for examination, an admissibility hearing, removal from
Canada, or at a proceeding that could lead to the making of a removal order by the
Minister under subsection 44(2); or

(b) if the officer is not satisfied of the identity of the foreign national in the course of any
procedure under this Act.

Review of detention

57 (1) Within 48 hours after a permanent resident or a foreign national is taken into detention,
or without delay afterward, the Immigration Division must review the reasons for the
continued detention.

Further review
(2) At least once during the seven days following the review under subsection (1), and at least

once during each 30-day period following each previous review, the Immigration Division
must review the reasons for the continued detention.

Release — Immigration Division

58 (1) The Immigration Division shall order the release of a permanent resident or a foreign
national unless it is satisfied, taking into account prescribed factors, that

(a) they are a danger to the public;

(b) they are unlikely to appear for examination, an admissibility hearing, removal from
Canada, or at a proceeding that could lead to the making of a removal order by the
Minister under subsection 44(2);

(c) the Minister is taking necessary steps to inquire into a reasonable suspicion that they
are inadmissible on grounds of security, violating human or international rights, serious
criminality, criminality or organized criminality;

(d) the Minister is of the opinion that the identity of the foreign national — other than a
designated foreign national who was 16 years of age or older on the day of the arrival that
is the subject of the designation in question — has not been, but may be, established and
they have not reasonably cooperated with the Minister by providing relevant information
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for the purpose of establishing their identity or the Minister is making reasonable efforts to
establish their identity; or

(e) the Minister is of the opinion that the identity of the foreign national who is a
designated foreign national and who was 16 years of age or older on the day of the arrival
that is the subject of the designation in question has not been established.

Continued detention — designated foreign national

(1.1) Despite subsection (1), on the conclusion of a review under subsection 57.1(1), the
Immigration Division shall order the continued detention of the designated foreign national if
it is satisfied that any of the grounds described in paragraphs (1)(a) to (c) and (e) exist, and it
may not consider any other factors.

Conditions
(3) If the Immigration Division orders the release of a permanent resident or a foreign national,

it may impose any conditions that it considers necessary, including the payment of a deposit or
the posting of a guarantee for compliance with the conditions.

Right of Appeal
Competent jurisdiction

62 The Immigration Appeal Division is the competent Division of the Board with respect to
appeals under this Division.

Right to appeal — visa refusal of family class

63 (1) A person who has filed in the prescribed manner an application to sponsor a foreign
national as a member of the family class may appeal to the Immigration Appeal Division
against a decision not to issue the foreign national a permanent resident visa.

Right to appeal — visa and removal order

(2) A foreign national who holds a permanent resident visa may appeal to the Immigration
Appeal Division against a decision to make a removal order against them made under
subsection 44(2) or made at an admissibility hearing.

Right to appeal removal order
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(3) A permanent resident or a protected person may appeal to the Immigration Appeal
Division against a decision to make a removal order against them made under subsection 44(2)
or made at an admissibility hearing.

Right of appeal — residency obligation

(4) A permanent resident may appeal to the Immigration Appeal Division against a decision
made outside of Canada on the residency obligation under section 28.

Right of appeal — Minister

(5) The Minister may appeal to the Immigration Appeal Division against a decision of the
Immigration Division in an admissibility hearing.

No appeal for inadmissibility

64 (1) No appeal may be made to the Immigration Appeal Division by a foreign national or
their sponsor or by a permanent resident if the foreign national or permanent resident has been
found to be inadmissible on grounds of security, violating human or international rights,
serious criminality or organized criminality.

Serious criminality

(2) For the purpose of subsection (1), serious criminality must be with respect to a crime that
was punished in Canada by a term of imprisonment of at least six months or that is described
in paragraph 36(1)(b) or (c).

Misrepresentation

(3) No appeal may be made under subsection 63(1) in respect of a decision that was based on a

finding of inadmissibility on the ground of misrepresentation, unless the foreign national in
question is the sponsor’s spouse, common-law partner or child.

Ineligibility

101 (1) A claim is ineligible to be referred to the Refugee Protection Division if

() the claimant has been determined to be inadmissible on grounds of security, violating
human or international rights, serious criminality or organized criminality, except for persons

who are inadmissible solely on the grounds of paragraph 35(1)(c).

Serious criminality
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(2) A claim is not ineligible by reason of serious criminality under paragraph (1)(f) unless

(@) in the case of inadmissibility by reason of a conviction in Canada, the conviction is
for an offence under an Act of Parliament punishable by a maximum term of
imprisonment of at least 10 years; or

(b) in the case of inadmissibility by reason of a conviction outside Canada, the
conviction is for an offence that, if committed in Canada, would constitute an offence
under an Act of Parliament punishable by a maximum term of imprisonment of at least
10 years.

Pre-removal Risk Assessment
Protection

Application for protection

112 (1) A person in Canada, other than a person referred to in subsection 115(1), may, in
accordance with the regulations, apply to the Minister for protection if they are subject to a
removal order that is in force or are named in a certificate described in subsection 77(1).

Restriction
(3) Refugee protection may not be conferred on an applicant who

(a) is determined to be inadmissible on grounds of security, violating human or
international rights or organized criminality;

(b) is determined to be inadmissible on grounds of serious criminality with respect to a
conviction in Canada of an offence under an Act of Parliament punishable by a maximum
term of imprisonment of at least 10 years or with respect to a conviction outside Canada
for an offence that, if committed in Canada, would constitute an offence under an Act of
Parliament punishable by a maximum term of imprisonment of at least 10 years;

Consideration of application

113 Consideration of an application for protection shall be as follows:
(d) in the case of an applicant described in subsection 112(3) — other than one
described in subparagraph (e)(i) or (ii) — consideration shall be on the basis of the

factors set out in section 97 and

(1) in the case of an applicant for protection who is inadmissible on grounds of
serious criminality, whether they are a danger to the public in Canada, or
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Immigration and Refugee Protection Regulations, SOR/2002-227, ss. 225-226, s. 228, s. 229

Exclusion order

225 (1) For the purposes of subsection 52(1) of the Act, and subject to subsections (3) and (4),
an exclusion order obliges the foreign national to obtain a written authorization in order to
return to Canada during the one-year period after the exclusion order was enforced.

Exception

(2) For the purposes of subsection 52(1) of the Act, the expiry of a one-year period following
the enforcement of an exclusion order, or a five-year period if subsection (3) applies, is a
circumstance in which the foreign national is exempt from the requirement to obtain an
authorization in order to return to Canada.

Misrepresentation

(3) A foreign national who is issued an exclusion order as a result of the application of
paragraph 40(2)(a) of the Act must obtain a written authorization in order to return to Canada
within the five-year period after the exclusion order was enforced.

Application of par. 42(1)(b) of the Act

(4) For the purposes of subsection 52(1) of the Act, the making of an exclusion order against a
foreign national on the basis of inadmissibility under paragraph 42(1)(b) of the Actis a
circumstance in which the foreign national is exempt from the requirement to obtain an
authorization in order to return to Canada.

Deportation order

226 (1) For the purposes of subsection 52(1) of the Act, and subject to subsection (2), a
deportation order obliges the foreign national to obtain a written authorization in order to
return to Canada at any time after the deportation order was enforced.

Application of par. 42(1)(b) of the Act

(2) For the purposes of subsection 52(1) of the Act, the making of a deportation order against a
foreign national on the basis of inadmissibility under paragraph 42(1)(b) of the Act is a
circumstance in which the foreign national is exempt from the requirement to obtain an
authorization in order to return to Canada.

Removal order — certificate
(3) For the purposes of subsection 52(1) of the Act, a removal order referred to in section 80 of

the Act obliges the foreign national to obtain a written authorization in order to return to
Canada at any time after the removal order was enforced.
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Specified Removal Order
Subsection 44(2) of the Act — foreign nationals

228 (1) For the purposes of subsection 44(2) of the Act, and subject to subsections (3) and (4),
if a report in respect of a foreign national does not include any grounds of inadmissibility other
than those set out in the following circumstances, the report shall not be referred to the
Immigration Division and any removal order made shall be

(a) if the foreign national is inadmissible under paragraph 36(1)(a) or (2)(a) of the Act
on grounds of serious criminality or criminality, a deportation order;

(b) if the foreign national is inadmissible under paragraph 40(1)(c) of the Act on
grounds of misrepresentation, a deportation order;

(b.1) if the foreign national is inadmissible under subsection 40.1(1) of the Act on
grounds of the cessation of refugee protection, a departure order;

(c) if the foreign national is inadmissible under section 41 of the Act on grounds of

(1) failing to appear for further examination or an admissibility hearing under
Part 1 of the Act, an exclusion order,

(i) failing to obtain the authorization of an officer required by subsection 52(1)
of the Act, a deportation order,

(1) failing to establish that they hold the visa or other document as required
under section 20 of the Act, an exclusion order,

(iv) failing to leave Canada by the end of the period authorized for their stay as
required by subsection 29(2) of the Act, an exclusion order,

(v) failing to comply with subsection 29(2) of the Act as a result of non-
compliance with any condition set out in paragraph 183(1)(d), section 184 or
subsection 220.1(1), an exclusion order,

(vi) failing to comply with the requirement under subsection 20(1.1) of the Act
to not seek to enter or remain in Canada as a temporary resident while being the
subject of a declaration made under subsection 22.1(1) of the Act, an exclusion
order, or

(vii) failing to comply with the condition set out in paragraph 43(1)(e), an
exclusion order;
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(d) subject to paragraph (e), if the foreign national is inadmissible under section 42
of the Act on grounds of an inadmissible family member, the same removal order
as was made in respect of the inadmissible family member;

(e) if the foreign national is inadmissible on grounds of an inadmissible family
member in accordance with paragraph 42(2)(a) of the Act, a deportation order; and

(F) if the foreign national is inadmissible under paragraph 35(1)(d) or (e) of the Act
on grounds of violating human or international rights, a deportation order.

Direct back
(1.1) For the purposes of subsection 44(2) of the Act, and subject to subsection (4), if a foreign
national is the subject of a report and the following circumstances apply, the report shall not be

referred to the Immigration Division and the removal order made shall be an exclusion order:

(a) an officer directed the foreign national to return temporarily to the United States
under section 41; and

(b) the foreign national is inadmissible under paragraph 41(a) of the Act for failing to
establish that they will leave Canada by the end of the period authorized for their stay.

Subsection 44(2) of the Act — permanent residents

(2) For the purposes of subsection 44(2) of the Act, if a removal order is made against a
permanent resident who fails to comply with the residency obligation under section 28 of the
Act, the order shall be a departure order.

Eligible claim for refugee protection

(3) If a claim for refugee protection is made and the claim has been determined to be eligible
to be referred to the Refugee Protection Division or no determination has been made, a
departure order is the applicable removal order in the circumstances set out in any of
subparagraphs (1)(c)(i) and (iii) to (v).

Reports in respect of certain foreign nationals

(4) For the purposes of subsections (1) and (1.1), a report in respect of a foreign national does
not include a report in respect of a foreign national who

(a) is under 18 years of age and not accompanied by a parent or an adult legally
responsible for them; or

(b) is unable, in the opinion of the Minister, to appreciate the nature of the proceedings
and is not accompanied by a parent or an adult legally responsible for them.
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Paragraph 45(d) of the Act — applicable removal order

229 (1) For the purposes of paragraph 45(d) of the Act, the applicable removal order to be
made by the Immigration Division against a person is

(a) a deportation order, if they are inadmissible under subsection 34(1) of the Act
on security grounds;

(b) a deportation order, if they are inadmissible under paragraph 35(1)(a), (b) or (c)
of the Act on grounds of violating human or international rights;

(c) a deportation order, in the case of a permanent resident inadmissible under
subsection 36(1) of the Act on grounds of serious criminality or a foreign national
inadmissible under paragraph 36(1)(b) or (c) of the Act on grounds of serious
criminality;

(d) a deportation order, if they are inadmissible under paragraph 36(2)(b), (c) or (d)
of the Act on grounds of criminality;

(e) a deportation order, if they are inadmissible under subsection 37(1) of the Act
on grounds of organized criminality;

(F) an exclusion order, if they are inadmissible under subsection 38(1) of the Act on
health grounds, unless subsection (2) or (3) applies;

(9) an exclusion order, if they are inadmissible under section 39 of the Act for
financial reasons, unless subsection (2) or (3) applies;

(h) an exclusion order, if they are inadmissible under paragraph 40(1)(a) or (b) of
the Act for misrepresentation, unless subsection (3) applies;

() a deportation order, if they are inadmissible under paragraph 40(1)(d) of the Act
for misrepresentation;

(1) an exclusion order, if they are inadmissible under paragraph 41(a) of the Act for
failing to comply with the requirement to appear for examination, unless subsection
(2) or (3) applies;

(K) a departure order, if they are inadmissible under paragraph 41(b) of the Act;
(I) an exclusion order, if they are inadmissible under paragraph 41(a) of the Act for

failing to establish that they have come to Canada in order to establish permanent
residence, unless subsection (3) applies;
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(m) an exclusion order, if they are inadmissible under paragraph 41(a) of the Act
for failing to establish that they will leave Canada by the end of the period
authorized for their stay, unless subsection (2) applies; and

(n) an exclusion order, if they are inadmissible under paragraph 41(a) of the Act for
any other failure to comply with the Act, unless subsection (2) or (3) applies.

Eligible claim for refugee protection

(2) If a claim for refugee protection is made and the claim has been determined to be eligible
to be referred to the Refugee Protection Division or no determination has been made, a
departure order is the applicable removal order in the circumstances set out in paragraph (1)(f),

(9), (), (m) or (n).
Exception

(3) The applicable removal order in the circumstances set out in paragraph (1)(f), (9), (h), (j),
(D or (n) is a deportation order if the person

(a) was previously subject to a removal order and they are inadmissible on the same
grounds as in that order;

(b) has failed to comply with any condition or obligation imposed under the Act or
the Immigration Act, chapter I-2 of the Revised Statutes of Canada, 1985, unless
the failure is the basis for the removal order; or

(c) has been convicted in Canada of an offence under an Act of Parliament
punishable by way of indictment or of two offences under any Act of Parliament
not arising out of a single occurrence, unless the conviction or convictions are the
grounds for the removal order.

Punishable by way of indictment
(3.1) For the purposes of paragraph (3)(c), an offence that may be prosecuted either
summarily or by way of indictment is deemed to be an offence punishable by way
of indictment, even if it has been prosecuted summarily.

Section 228 circumstances

(4) If the Immigration Division makes a removal order against a foreign national with respect

to any grounds of inadmissibility that are circumstances set out in section 228, the
Immigration Division shall make
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(a) the removal order that would have been applicable under subsection 228(1) or
(3) if the report had not been referred to the Immigration Division under subsection
44(2) of the Act; or

(b) in the case of a foreign national described in paragraph 228(4)(a) or (b), the
removal order that would have been applicable under subsection 228(1) or (3) if the
foreign national had not been described in that paragraph.

Criminal Records Act, RSC, 1985, c C-47, s 4.

Restrictions on application for record suspension

4 (1) Subject to subsections (3.1) and (3.11), a person is ineligible to apply for a record
suspension until the following period has elapsed after the expiration according to law of any
sentence, including a sentence of imprisonment, a period of probation and the payment of any
fine, imposed for an offence:

(a) 10 years, in the case of an offence that is prosecuted by indictment or is a
service offence for which the offender was punished by a fine of more than five
thousand dollars, detention for more than six months, dismissal from Her Majesty’s
service, imprisonment for more than six months or a punishment that is greater than
imprisonment for less than two years in the scale of punishments set out in
subsection 139(1) of the National Defence Act; or

(b) five years, in the case of an offence that is punishable on summary conviction
or is a service offence other than a service offence referred to in paragraph (a).

Ineligible persons

(2) Subject to subsection (3), a person is ineligible to apply for a record suspension if he or she
has been convicted of

(a) an offence referred to in Schedule 1; or

(b) more than three offences each of which either was prosecuted by indictment or
IS a service offence that is subject to a maximum punishment of imprisonment for
life, and for each of which the person was sentenced to imprisonment for two years
or more.

Exception

(3) A person who has been convicted of an offence referred to in Schedule 1 may apply for a
record suspension if the Board is satisfied that
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(a) the person was not in a position of trust or authority towards the victim of the
offence and the victim was not in a relationship of dependency with him or her;

(b) the person did not use, threaten to use or attempt to use violence, intimidation
or coercion in relation to the victim; and

(c) the person was less than five years older than the victim.
Offence referred to in Schedule 3

(3.1) A person who has been convicted only of an offence referred to in Schedule 3 may apply
for a record suspension in respect of that offence before the expiration of the period referred to
in subsection (1).

Other offences including at least one offence referred to in Schedule 3

(3.11) A person who has been convicted of an offence referred to in Schedule 3 and other
offences may only apply for a record suspension after the expiration of the period referred to
in subsection (1), without taking into account any offence referred to in Schedule 3.

Expiration according to law of sentence

(3.2) A person is ineligible to make an application for a record suspension referred to in
subsection (3.1) or (3.11) until after the expiration according to law of any sentence imposed,
other than the payment of any fine or victim surcharge, for any offence referred to in Schedule
3.

For greater certainty

(3.21) For greater certainty, subsection (3.2) does not apply to fines and victim surcharges
imposed for both an offence referred to in Schedule 3 and for other offences, in which case a
person is ineligible to make an application for a record suspension referred to in subsection
(3.11) until after all fines and victim surcharges have been paid.

Fee not payable

(3.3) Despite anything in an order made under the Financial Administration Act, a person who
makes an application for a record suspension referred to in subsection (3.1) is not required to
pay any fee for services provided by the Board in respect of that application if the person has
been convicted only of an offence referred to in that subsection.

Onus — exception

(4) The person has the onus of satisfying the Board that the conditions referred to in subsection
(3) are met.
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Onus — person referred to in subsection (3.1)

(4.1) The person referred to in subsection (3.1) has the onus of satisfying the Board that the
person has been convicted only of an offence referred to in that subsection.

Information — application referred to in subsection (3.1)

(4.11) For the purpose of an application referred to in subsection (3.1), the Board may not
require a person who makes the application to provide a certified copy of information
contained in court records in support of the application unless the certified verification of the
applicant’s criminal records and information contained in the police records or Canadian
Armed Forces records provided in support of the application are not sufficient to demonstrate
that the person has been convicted only of an offence referred to in Schedule 3 and that the
only sentence imposed for that offence was payment of a fine or victim surcharge or both.

Onus — person referred to in subsection (3.11)

(4.12) For the purpose of subsection (3.11), a person referred to in that subsection has the onus
of satisfying the Board that the person has been convicted of an offence referred to in Schedule
3.

Amendment of Schedules 1 and 3

(5) The Governor in Council may, by order, amend Schedule 1 or 3 by adding or deleting a
reference to an offence.

Exception — long-term supervision
4.01 The period during which a person is supervised under an order for long-term supervision,

within the meaning of subsection 2(1) of the Corrections and Conditional Release Act, is not
included in the calculation of the period referred to in subsection 4(1).

Record suspension

4.1 (1) Subject to subsection (1.1), the Board may order that an applicant’s record in respect of
an offence be suspended, without taking into account any offence referred to in Schedule 3, if
the Board is satisfied that

(a) the applicant, during the applicable period referred to in subsection 4(1), has
been of good conduct and has not been convicted of an offence under an Act of
Parliament; and

(b) in the case of an offence referred to in paragraph 4(1)(a), ordering the record
suspension at that time would provide a measurable benefit to the applicant, would
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sustain his or her rehabilitation in society as a law-abiding citizen and would not
bring the administration of justice into disrepute.

Record suspension — person referred to in subsection 4(3.1)

(1.1) Inthe case of an application referred to in subsection 4(3.1), the Board shall order that
the applicant’s record in respect of that offence be suspended if the applicant has been
convicted only of an offence referred to in that subsection and has not been convicted
of a new offence under an Act of Parliament, other than an offence referred to in that
subsection.

Exception to revocation

(1.2) A record suspension ordered under subsection (1.1) may not be revoked by the Board
under paragraph 7(b).

Onus on applicant

(2) In the case of an offence referred to in paragraph 4(1)(a), the applicant has the onus of
satisfying the Board that the record suspension would provide a measurable benefit to the
applicant and would sustain his or her rehabilitation in society as a law-abiding citizen.

Factors

(3) In determining whether ordering the record suspension would bring the administration of
justice into disrepute, the Board may consider

(a) the nature, gravity and duration of the offence;

(b) the circumstances surrounding the commission of the offence;

(c) information relating to the applicant’s criminal history and, in the case of a
service offence, to any service offence history of the applicant that is relevant to the

application; and

(d) any factor that is prescribed by regulation.
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